What. does.. workers' cumpensatmn .

- have to-do with property Insurance?

Thej're cousins with shared iniferests; |
according to an amicns brief for Pérdido ©

Sun. Condominium Association u'] the
Ciiizens Property Insurance case. -
- Arnicis' Florida Workers Advocates,

a group of workers’ comp lawyers, also -

hefrignded the high court petitioner in
Castellanos v Next Door, a pending chal-
Ienge to the workers’ cormp fee statuie.

In the Citizens case, the Supreme
Court held Florida law shields the state-
croeated insurer of last resort from law-

" guits for staving off good claims with
bad-faith gamesmanship.

Here the claims date to 2004 when
Hurricane Ivan did severe damage
io a condominium ornt Perdido Key, a
Pensacola barrier island. The condo as-
soclation won $5.6 million from Citizens

- 1 g hreach-of-contract suit and filed a
second suit alleging the inswrer acted in
bad faith by trying to avoid or delay set-
tling claims.

The First District Cowrt of Appeal

wanted to let the condo- association .

pursiie its bad-faith action. The Florida
Supreme Court reversed the First
Disirict and told the trial judge to dismiss
the complaint.

. “The Legislature has not included
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statutory first-party bad faith claims
among the limited exceptions to Cltizens’
Immunity when it could have easily che-

“sen to do so,” Justice Barh&ra, Pariente

wrote for the court.
. Mark Zientz, author of both FWA,

“amicus briefs; said the common kssue in

the Citizens and Castellanos cases is the
nght of access to courts.

“If thesa iest cases go the wrong way,
people won't be able to retain counsel,”

- he said.

REASOMABLE OR NOT
FWA filed an amicus brief in Citizens

“to let the court know that nobody should .

baexempt from héing responsible for in-.
tentiorial acts; arid now Citizens Pmpeﬂy

. !nsurance will be,” Zientz said.

“Also; 1n the workers' compensation
figld; if you giveprivate insurance com-
panies an exemption from responsibility
for-their intentional acts and the ben-

eficiary has to go to court to enforee the
_-part are pending in the Supreme Couxi

contract, at thi very least the attorney
shotlld be paid 5 reasonable fee,” he said.
“That’s: what Gastellofos is all about,”
‘Gustellanos asks the high court to
determine the constitutionality of foe
rules_for attorneys representing work-

org it the no-fault system. Saying it was

- concept ‘reasonable,

"Miami attorney Mark Zientz fited amicus briefs in two Flonda Supreme Court cases,arguing
access to courts underlles the otherwise unrelaled cases.

“bound by precedent * the First District
upheld a fee award of $1.53 an hour and-

certified the constitutional issue for its
public importance.
Zientz hopes the Supreme Court,

" which heard the Castellanos oral argu-

ment Nov. 5, will undo legislative efforts

-to flatten fees for workers' comp claim-

ant lawyers. The court has insisted on

“reasonable” fees; the Legislature ex-
cised that wurd from the fes-statute in
2009,

“The Legislature can repea.l the word
‘regsonable,’ but they can't repeal the
which perme-
ates all of the dacisions of any.court in
this state that talk about attorney fees ”
Zisritz said. .

: QN THE DOCKET

He noted what FWA ¢alls on its weh

“gite g flurry of :ngmﬁ_cant activity in the
-world of workers' comipensation.” These

cases challenging the Jaw ini whole or in

or posstbly heading thare; .-

e The First- District -certified the
Castellanos question in at least six oth-
ar cases end lifted sty orders in three
more, allowing the parties to sublmt
bnefs :
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¢ The Supreme Court heard oral
argument in Westphal » City of St
Petersburg a year ago. This case targets -
‘agap in the workers’ comp law between
the end of temporary total disability
benefits at 104 weeks and the uncertain”
start of permanent benefits. The First
District, sitting en hanc, created tite new
category of “temporary permanent total
disability,” saying it's a logical extension

_ of the Legislature's design.

» A ruling that condermns the whole -
workers' compensation law is pend-
ing for review before the Third District
Court of Appeal, which heard oral argu-
ment March 29. The court is considering
Miami-Dade Circuit Judge Jorge Cueto's
conclusion that the law is “constitution-
allymﬁrm and invalid” because it doesn’t
provide “a reasonable alternative reme-
dy to the tort remedy i supplanted.”

FWA, with a membership of about
240 lawyers, has taken an aciive role In
the case by substituting in for the original
plaindff, counsy government office work-
ar Elsa Padgsit. Whatever the outcome
in the Third District, Zientz believes the -
Supreme Court would weltome a chance
to examine the entive law.

During oral argument in" Murray
v. Mariner Health, a 2008 fee case,
Parients chided the Legislature for sin-
gling-out claimants’ attorneys for regu-
lation. “They haven’t leveled the playing

" field; they have eviscerated the playing

field by creating a situation that allows
a carrier to spend 1mlimited ameints of
meney,” she said.

Zientz said Parlents also acknowl-
edged significant benefit cuts over. the
years. “They want to resolve what they
consider a major problam of the work-
ers’ comp law”

The system should be thoroughly
reexamined, attorney commentator
Thomas A. Robinson wrote in his blog
The Workcomp Writer. .

"Padgett points to an unseitling prob-

‘lem~—that steady erosion of injured

employees’ workers’ compensation re-
covery rights in the Simshine State has
produced a climate in which many iit-
jured workers’ would rather jettison the
existing system, in spite of the fact that -
the alternative would be to reintroduce a -
fault-based systemn,” he wrote, “Perhaps
the Florida Legislature should step to
the forefront, do its job, debate the re-
spective rights and remedies of all the
constituencies and not fequire the state

courts o legislate from the bench” - . ...



